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October 8, 1965

Your letter to the Prasident regarding "Ruecutive Privilege" and

the classification of governmentsi information has been referzed

Vii be interested in fe Sttgch ed copy ofa letter from

fohn‘Liass, Chairman of the House

A WEREeyWaRh goverinnent
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tion of information, IcanWith regard to your inieee on

only report that every effort has be 2 £0 ingure that there is no
overclassification. £ you vwile h any sapauste matarials

that have ocen imerope tly < in youree ment, Twill be
delighted to inquire into thom, ! a

Sincerely,

Leé C, White

Special Counsel to the Progident —
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April 2, 1965

Dear Mr. Chairman;

I have your recent letter discussing the use of the

claim of executive privilege'! in connection with Con-

gressional requests for documents and other infor mation. .

Since assuming the Prea1 fours followed the policy
laid down by President Kennedy in. his letter to you of . a

March 7, 1962, dealing with this. subject. _Thus,, the claim.
of ‘executive privilege’ will continue tobe made, only, by
the Prmaidenhe sale og a

This sévetal stration ha attempted, to enapenste camplakelsy
with the Congress in making available to it all information

possible, and that will continue to be our policy.

I appreciate the time and energy that you and your Sub-

committee have devoted to this subject and welcome the

opportunity to state formally my policy on this important

subject.

Sincerely,

lbj

The Honorable John E.\Mosa, Chairman

Foreign Operations and

Information Subcommittee

of the

Commiitee on Government Operations

House Office Building

Washington, D.C.
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DAVID 5. KING, UTAH

JOHN G. DOW, N.Y.

MENRY HELSTOSKI, N.J,

NEWS RELEASE i

FROM THE FOREIGN OPERATIONS AND B-371 Rayburn H.O.B.

GOVERNMENT INFORMATION SUBCOMMITTEE CA 5-3741

The Foreign Operations and Government Information Subcommittee today

voted to recommend that S. 1160, to establish a Federal Public Records Law,

be reported favorably to the House of Representatives by the Committee on

Government Operations. The bill will now be referred to the Full Committee

for further consideration.

S. 1160 passed by the Senate on October 13, 1965, was approved by the

Subcommittee in place of H.R. 5012 (Moss) and 22 similar House bills. Hearings

were held on the House bills last year. The Senate bill contains the same

public records provisions as the House bills but adds requirements for publishing

official records under the Administrative Procedure Act of 1946.

"This legislation is the end product of a 10 year study of government

information," Congressman John E. Moss, Subcommittee Chairman, said. "When

this measure is enacted into law it will, for the first time in our nation's

history, guarantee the people's right to know the facts of government."

S. 1160 was introduced by Senator Edward V. Long of Missouri and

co-sponsored by 21 other Senators.

The House Committee on Government Operations is under the Chairmanship

of Congressman William L. Dawson.
COPY LBU L!1BRARY



EXRCUTIVE

Friday, 6:30 p.m. CAE oe

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S, 1160 -- disclosure of government

information, Senator Long (Mo.) and Mr. Moss (Calif.)

This bill sets forth some new rules covering the disclosure of govern-

ment information by the executive branch.

Existing law will be changed in three ways:

(1} Under existing law, only a person properly and directly

concerned has a right to information from the executive branch; the

new rule will be that any person has such a right.

(2) Under existing law, executive branch documents can be held

confidential for good cause found, or in the public interest; the new

rule will require proof that the withholding comes within one of nine

statutory exemptions.

(3) The bill authorizes U.S. district courts to enjoin an agency

from withholding records and to order the agency to produce records

improperly withheld.

The departments and agencies have been concerned about this bill

for many years, but have come around to the view that they can live

with it, and the attached agency reports do not recommend disapproval

(with the minor exception of HEW).

The attached signing statement covers two points:

(1) your commitment to the right of the public to have access to

government information, and .

(2) your awareness of the need to protect certain categories of
information such as internal communications, investigatory files,

personnel files, and the like which are not specifically mentioned in |
ay
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the statute but are referred to in the House report.

The agencies are hoping that your signing statement, together with

the House report, will guide the interpretation of the statutory

language, which is ambiguous in spots.

The bill does not take effect for a year.

The last day for action is Monday, July 4.

Recommendation: That you approve the bill for the reasons stated

in your signing statement.

If you decide to disapprove, no further action is necessary, since

Congress is in adjournment, and a pocket veto is possible.

Coordination: I recommend that the Attorney General be designated

to coordink&te the departments and agencies in working out the new

rules, probably in the form of a Department of Justice manual of

guidelines.

Do you want me to get the Attorney General started on this ?

Yes No | See me

Milton P. Semer

COPY LBUJU L!BRARY
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necessary snd proper government information were laid cut by Dr. Harold L. Cross

in 1953. In thst year he poblished, for the American Soeiety of Navepaver

nAgtors, tis Miret comprehensive study of growing restrictions on the people's

right to ianow the facts of goverment. Newspapenmn, legiclatora amd other

government officials were concerned sbows the nushrecming growth of government

seerecy but, as James a Pope whe was chairmsn of the Freedem of Information

Comittee of ASE explained ter thy forevotdl of the Crose Pout, iti ll

| Washington Iegoni thet ageney and deyartaent beads enjoyed a sors

of versonal cmmership of news about their units. Ws hme at was ail. | é 4 |

vres, bat we Gtin"t,fmow tov fo start the bette er reformation.” : i ,

Basie to the work,of De. Cross.was the . . - : | | o me

“comrletion that Iaberent ta the right to speek ant the right to on Poe gs

print bes the right to mov. (ae wight to eyeei ond the right to a j

Dr. Crees oublined oma areas wise, viroaghJegisiative Sonctton,’“ene weed ry :

of improper pecrecy had been péraitted %padesem sad vas crating out the 7 . a cn :

besie right to know: "the "rousokeeyina” ‘stetute whteh gives goversmmn® SO . : .
citictels gemrel euthorityto operate thet ageneisé, “the Nexgoutive privilege” i oe
canorpt which LeveneYegislative: ares to executive wet infomation, and | ar
the Aint atsrativeve acotare sot vito atoct poviie accsee te the mules end

cn 1958 omngrose corsscted atuoe of the goramnmntta 3'0 year old "soure-
lpengt ng” etatute by enacting 9 Dil) dntrotuced in the House by

“4

Congressman Jobs ¥. Moos and in tho Sonata byrr Senator Toman R. Renntees.
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“nine vist tnZorssttan bey porstnally, ould refuse to dimlge to the Consrees

the ssoa Zeon the Poootdect thet tiny wane wrapped fa a Constitutions’ oles
of haantty, even tough stetaias stated othenvize, was a nev souseyt. fis

nreed elain of "eweuttve privilsge” was tut beck t6 size in 3962° when President

emnody agresd to ». Congroesisiaal cleritieation that te, ant 3 slone, ronld

exercise the alain of "executive privilege”. "The Lisitetion ef “executive |

privilege” t2 2 gropitential resagetive was series by Preside:

er orem ‘April 2, 1965 “yao ters bas bao no
tmatance 20 fer oF the use af Tensautive griviiege”te eae hadotetton 3

watts there bave tems cubstaitisl Inprovenents in two of the areas of

| excossive goverment secrecy, notiing has been deus te currech susne in the .

chird eree. za took, since § U.S.0, 22 vat eorected uy the Congress ant the

| aisin of "executive privilege"wos Clarified ty the President, the

lamtntxtretive Proedure Aet ea teoune the major stabuhaty exeuee te ite

day-to-day goverunatt ackione frea TRIAS vite.
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Sig Sts Widicaatieat Sectionof | a
TheAcrinistrative Prooelund Act ea '

Tow ontive Adeiatstestive Procoted Ack,’ vaich wee atayted ta 1946 to C

ering sone orlar ost of the graring chica of goverment magulation, 12 in

sense a pubis informstien lew. ‘FS uot uniform stondanis for the thousants

of gout aizinistrativs ection affecting the public; it reatated the

Iuw af jniisial veview pemittiny the publis to upyeal to the conrts about

woengiul alainisttstive ectienss|4% provided for publie partietyation to an

agemay’s rule mithg aétiivities.“Bab weet important it required

"egrasies to ‘oop tha puitie enrventiy infeumd of thety oxganten

coe tctont of the publ tnfuemtton eetien of the Adainietative Prenat 2 4
(Section 3) vss oat forth cisely by tie Juitelary Comities, 1a reporting the

saiaaniat 1 se Benak “Hig rupert daclatos that ty publie tatarnton .

rose Sa many ways eateg the text Scpentant fas-reuahiog, ext useful |
provisions ..+ Tae veution bes been arava upon the theory that -

cieinistretive operations eal procedures aro gubli property vbteh

ths gemval public, rather thon 2 few spectaliste ar iscbyivts, $s |
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sbs decisionon what infomastionabout the egensy’s actionswes to be classed

os “officiel recomia”.5/ The Departaonts attitude toward publia documenta is

indientedta ths Porawardtoto the Attomey General's Manual by the statenent

that tha manual itself vas designed for distribution ealy within tha Covermuart.

After great public demand the manual interpreting the lay on publie excess

to simtlar aiministrstive mumeals was made available to the public. 5/

when a Soover Couiscion Task Foros recomended minor changes in the public

in?ossation sevtion which ves bedng used es an excane for secrecy rather then

an authority for diselosurs. 8. 2508 (Yiley) emi S. 2541 {MaCertiy) were

Sioms, but ths bills Qied vitheut even a kearing. In the G5th Congress,the ©

first mejor revision ef the misnsed public infomsation provisions was intreduced

eimltancously in the House by Congressasn Hoes (. 2. 7172) ond in the censte

by Senater Hennings (2. 2243}. ‘This legisletion was beeed on a detailed stuly

by Jacob Seber, Northwestern Univarsity expert on pruse low whe wae serving

was nro actio in either the Rouse or Senate on the Moss and Bemuings bills,

art aollfisd versions were intredueed year efter year with tia seme yesuit

until the Goth Congress when the Senate passed 5. 1460 sponsored by 22 Menbers:

of the Senate, oxi the Foreign Operations and Governuent Information Subcomnittre

belA extensive bearings em H. BR. 3012 and 19 idemticalHouse billy.

TI. ‘The Need fow Legislation

Seation 3 of the Administrative Procedure Act (5 U.B.C. 1002), thous

titled “Public Invormsticn” and olwarly istenedsd for that purpose, bas basen

- ‘6oRy LUBY LIBR RY
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wae at * ae & coctyy tg white ea, oe, ee f, 7

tyisted into an authority for withholding, rather then diselosing, informion.

Sucha 180 degree turnaf the lew fron intant to effect wan easy to accomplish

given the broad and 111 defined language of 5 U.8.C. 1002. The lew, in ite

entirsty, states: !

Publis Information

SiQ. 3 Exsapt to the extent thst there is involved (1) amy function of

the United States requiring secrecy in the public interest or (2) any waktan

welating colely to tha internal mumgenenxt of en agency -- |

(a) ROLES. -- Every eoeney shall separstely state and currently publish |
in the Federal Register (1) deseriptions of ite central and ffeld organization

incloding delegations by the agemey of Pinal authority end ths established

places at which, and metasis whereby, the pudlie muy secure inforsstion or . i

make submittals er requests; (2) statements of the genesel course ard mathe

by ghich its funetions are chanseled and determined, Inoinding the nature smd
recuirezents of all formal om informal procedures evediatle om weld as fores

and imstrvuetions 28 to tha stoge ani contents of all papers, reports,o

examinations; ani (3) substantive rules adopted as authorized by law and

ctatemante ef general policy or interpretations formisted end adopted by the

ezency for the guidance of the publi2, but net rulea addressed to and served '

spon memed persons in eecordancewith law. Yo parson wheal] in any snmer be

required to resort to organization or procedure not s® priblished.

(>) OPESTORSAND ORDERS. -- Every agency shall pudlish om, in accordance |

wlll guviigned ruie, make available to public inspection all final ootnionr

or orders in the e/jndicxtion of cases (except those re
quired for good cause .

| .
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to be held corMdential and nob aited as precodants) and all sules.

{2} FORLIC RECORDS, -~ Bane as gthervise requiredby statute, mrbtera

of ofPisial reconi shall de acemtanes with published ruleba made evallable

te yorscnt proverty wail Eirectily eoncemad cxsept infomation belt confidanrtal

Tm sumsy, "pbLla taforustion’ {a a mtecam foe § U.8.C~ 1002, since
the section pamatts withholing of Federal Goremment records if secrecy 16

sequined "in the pubite interest” ‘Ge tf the records relate "aaetly tg the in-

ternal momgenint of an agency." - Govemment information also may te tel

eontizontial “tor gent exces thuse:* vem Ef mo geod cause dun te found for
socxecy, the resorts will ba uni avatlsiie only to “peroons mopery and
Sizectiy atesernsd.* these phrasts ax the warp anf woot ef the blanket

of secrecy vhish covurs the day-to-day aiutnisteative extioas of the Feteral

Sorte PDA uF ey pessin'+= Wit’ Sua Ande Kyeetas claves “peipeily Me — |
dinectly eomearnod” -- te gain sequss te the sesonis of official goverment

ortione. foove sil, these 3s ne wekdy availiable too ction vko bas been

vrongtelly dented acces to the government's publis scoonts, :

House of tae “Riis Inferastion” Section

Improper Eontale eceur sgain end egain. A dented of sccese, asad

apom tim authertty af 5 U.S. 1062, is routine; the decision by o goverment

chest thes = syscific document shall be publisly evailshle is the exeeytion. poe

weit, sit A ure Zz
}
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Pos more~~ 0 ywers, *crough tha snatiaacm of boa | sme varie,2 er CsPIO Pe gorge? ‘
ay ae ent ‘nPormassion Subscumitiedae ‘tbe cedecase “seenCase a \Whthhola-
ing based upon 5 U.S.c. 1002.

sah

Sarlier this year the Subccumittee uneoversd a flagrant violation a?

Subsection (a) of 5 U.S.C. 1002 which requires every govermsent egency to

padlish its rales and a dezeripti¢n of its organization and method of operation.

this clear legel requirement hed teen ignored by thy Board of Review on Loss

of Hatiomelityin the Department of State. In spite of repesteddemands to

authority over the most preeioas possassion of eitizenshdp,) has tgmored

che law, And there is =o legal remady to force diselosury under the present

Za 1952 thy Nations] Setenes Fomlation decided 1% would not be

“in thepublics interes’” te diseless cost estimetss submitted by unsuceses?al

contractars in cumection with a miiti-uiliion dollar deep sea study. It appeared

Slat the Sima vielen bead won the Inerstive eostract bed mob oubettsed the lowest

oa. 3 took Waite House lotervertion to reverse the ageney’s &seision that
it ied autherity for this seerecy “in the gublic interest." V |

ithheld under the provisions of 5 U.3.2. 1008 range froa the important to an

co tasigaificast. Chey rengs trom a propesed spending progres, st11i teing
vked ont tn the agency for future presentation to the Congress, to a routine

rlephana beck. In 161 the Ssexetary of ths Eavy ruled thet

"selaptone directories fall in the oatesory af information xelebing to -

the intesual mmigement ef the Mary”,

aU Lt4 U.5.c, £002 nat hia authartty for this ruling, 3/ |

Wen? Fahd GUE LOR a Lr eRaRy



o
n
 
9
 
R
G
 
S
e
e
 
e
e
e
 

c
a
 
m
e
e
 

e
n

% 8s

The statutory segquivement thes Infoxmetion about routine administrative

actions need be given only to “persons properly and directly coneernsd" ta

relied ugen alcoss datly to withheld goverment infomation, for the agencias

nave vuled that 8 texpeying eltizen fo nob, by virtue of bis peid-up

citizanshy stetas, properly util directly consersed in bts goremaent,

A most striking exagite isig the alsost antenstie refusal to disclose the

neces end selavios of Tedazal explojess. ‘Shortly after World var Ti the

westem efvies of « Foderal segulateyy agony rafased to make available tie

menos ont salaries of its aduiuisteative ant supervisory employees.

Tn 1959 the Postmmatay Generel Huled thet ths publie vas wos "proyarly

end direatiy ommeemsd* 4n kucwing the neues and salaries af Postal employees,

ntntntstvation sieee. Sf P — | |

So oe ns cas acne uaeea

se ten be hidden Wain? be "yood cause focal” shiand. Histerieally, gcvern~
ment oguncios Uheee mistakes exunot bear public deretiny wave fount "get

cance” for secrisy. A wecusring ¢uimple is ths refAwal by requistery

soars ¢nd comiseions vitoh axe encgosed of more than ond weber to mske

pdlia their votes en issnts wr to publicize the views af dissenting embers.

heoeriing to the lstess Snbsummittee survey, six vegulatoy aginsies do not

piblitice tisseuting views. dud the Deexd ef Engineers for vers ant

satbers, videl rules on bélitens at doliars vorth of Tedaral oonmtmocacs
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projets, used the “good eanse found" authority to close its meatiings *o tha

press ani to refuse to divules the votes of ite members on controversial

issues. 20/

Tis, even though 5 U.5.¢. 1002 is titled a “public information”

section, the requinements Yor publicity are so hedged with restrictions thst

it is easily tvisted into autherity for secrecy. In apite of the "public

infomation” title of the act, 10 Federal agenoles cited 1t az late as 1563 |

23 specific "arthority for restricting public access to non-seeurity tuformation.’

And the so-called “"pablio information” seetion memeins es tha basic statutory

guthority ?or the 24 sepavete teres -- im addition to Top Secret, Secret and

Con@idential assed by executive oovier only om national defense matters --

which 7eGeral agencies heve devised to stamp om administrative information

they vert to keep from public view. Ths 24 restrictive phrases range from

che cften-used “Official Use Only” through the simple "Honpublic” and more

complicated "Individunl Caxmeny Data” to tha long end confusing "Limitation en - |

Apsilsbility ef Zquipmamt Files for Public Reference.”

Itt. The BPvect of the legislation —

3, 1160 would assure that Section 3 of the Administrative Procedure

Acs (5 0.5.€. 1002) 1s, as origimly intenied, a Federal Publis Recornts
M
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lew, not a withholding statute. Tt makes the following major chenges: | ; !

1. Th elintubbes the “prigerty aad directly sisters!” tact of vis 4

shall have socesa to public records, stating that tha great majorityof

recexis shall be available to “any person”. Bo that there would oe no unine

burden on tha operstions of goverment agensios, rewscnadle acoses vewdintdien

am to bw establinked and fees for record vearches cherged aa is requind

65 Li BRARY
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2. Tt sots up wartahle stimiants for the categories of records whieh

way Se emumpt frou public diselpaure, replacing tha vegue poreses "good

gause Pout", “in the publte intasest” and “Unternal mnezement” with specific

aod Muntted devinitices af dafomtion which my be withhalA. cea of the

sgocitio extegorisa cover Infommtion neesesary to protect the mxtiens}
socurtty) otters sover material sich ap the Pelerel Bureau af Investigation

3. Tt gives os aggviswed ctitom & rieedy by pareitting an appeal

Subseriton {2} ~- A sosber of ths siner ehenss which Subsection (a)

og 3. 126 weeld msks im the peesoms or clarify the fact thet the Federal -

Register is @ publication ia whieh the gublie oan find the details ef ¢

adwinistrative cperetions of Foden agencies. They vould be able te find

te publisted tn the Fedavel Rogister by the presant law, dot 1¢-is unclear

exactly wie’ type cf material must be published.

Sxheactien (a) also inchades & gewisien to help reduce the bulk ef

the Pedeval Register by making 1% unmecsecay to publish asterial “which is

roesenably uratlable” if th material kas tem tneorporsted dn the Fetern]

Ragister by refarencs. Preswebly, th refesamey would Ineidate where and

now ihe waterial may ve cbtaied., Perslesionto inacepsrate weberial in

" ( i ‘* Latins ‘
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GEE PROSE ESSA Ee hy ETE WEES bees to ba granted by the Direator

af the Federal Register, Lastead of parnlttingeach agency head to decide

what should bs peblished. © |

An added incentive fox agansies to publish the necessary detatin

sbont their official eetivitics in the Paderal Register is the provisica

that 8s person shall be "edversely affected" by material required to be

published -- or imeorporatedby reference --~ in the Federal Registerbut not

s© published. This tightens ths preséut lew woieh states that no person

shall be required to resort ts "organization end procedure” not published

in the Federal Registe?.

Sphsectien (b) ~~ The present Sidsection (») permits an agency's ordors

and epinions to be withheld from the public if the material? is “required for

goed case found to be held cemfidentiai". Subsection (bo) a? S. 2340

Caiates thia general, undefined authority for secrecy. Inctead, the bill

liste tis specifie categories of information which mey be withheld ins

In addition to the orders and opinions required to be made public by |

ths present lew, Subsection (>) of 8. 1160 wend require agencies to mae

avaliable statements of policy, interpretations, steff memals end instructions

tert affect ary cenber of the public. This material is the end product of |

vederal edminiatration. It has the force and effect of law in moat cases, at

ot unher the present statute these Feleral agency deotetons have tn 7

kergt seoret tron the maabere of the pablie effected by tho decistons. er

ot) GUIGK CUPSig Nad agi
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As the Yederal Govermmt bes extended its activities to solve th

nation's expanding problems -- and partioularly tn the 20 years sines tho

Administrative Procaduvs Ads ute gutebdlished -- the bureaucracy ma derraloped

{43 ova Pore of case Jaz, This lm is embodied in thonsanis of orders,

ouiniens, ctatouonts and insiruetions issued by mundveds of agencies. This

Ly the subevial vbith vould be mie available under Subsection fo)of 8. 1280.

Sutsestica (>) solves the conflict betwen the requirensrt or public

secess to recanis af agency actions and the need to protect Individual

privacy. Tz pemsits sn agency to delete personal identifieations fron its

publie reesr’s to geevent a clearly mavarrented invasion of personel privacy.”

The public ims s med te late, for emmple, ths dstalis of an agency

apinden or steteuent of polisy on on ineows tax matter, but there ia ne

need te dentity the individuals involved in 6 tax matter if the laéenbi?iesa-

tica bes no tearing ee afveet on Ske guneral public. Subsextion{b) of S. 2380

piatned in vetting —_ |

nseccvien (3) vontA taly being onion oct of She exnéueten of agane
criers, opinions, policy statezsues, invexpretations, wanaais and instructions.

vy sequiving eech sgoncy to muistein for publie insyootien an inex af 222

the anemeuts which veola be unde syailable or published under the lav.

Toe infeing requixesans will yrevend a oitizen fram loving 2 sdatrovercy

vith om agemay vecanse off sous shequse oy kidden ander er ppinion whien Lhe RS

apensy Ynere dooxs vos whieh has boon unavalladla to the oitizsm elnply &
secause Yo tal no wiky to disecbe it. Many agenaies-- ineluding the <

§

creeretste Comarce Commission witch to the oldest Federal nrewlarary.. py SSbu LI BRARY
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agency -- already heve adequate indexing programs in cperation. Aa an

incentive to esteblish an effective indexing system, Sudsection (b) of

3S. LO inclvies a provision that no agency action my be relied upon, used

or cited as ea precedent sgaiast a private party unless 1t 13 indexed or

unless the private party bas adequate notice of the terms of the egency

ordes. | |

Subsection (b) requires that Federal agency records which are aveiistl=

Por public inspection also must be available for copying, since the righ?

to inspect records is of Little value without the right to copy them for

Suture reverence. Pregumbly the eepying process vould be without expense

to ths goverment simoe the law (5 U.S.C. 140) already dixects Federal egeneies

io charge a f2e for any direct or indirect services such aa providing reports

Suveection (b) alze requizes concurring and dissenting opinions to be

made avoilable tor public inspection. The present lav, requiring west final

opinions and orders to % made publie, tieplies that dissents and coneurrences

need not be disclosed. As the result of a Government InformationSubeen-

mittee sevesttsatdtion & member of years ago, two major regulatory agencies

agreed to mks public the dissenting opinions of thelr members, but a recent

survey indicated that Pive egeneies -- including the Pedersl Deposit

Insurance Corporation and the Renegotiation Board -- do not: male publie

the minority views of their mtbers. |

Bubesetion (c) -- In place of the negative aypronch of the present

tow (5 U.8.C. 1002) which permits only persons properly ant directly
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concerned to evs cocoes to affielal recente if the reomds are not helt

contidential for goad eause found, Sutedetion fe}af 5. 1260 extabiiazhes

nye nasia principle oF a publiy secomds law by miking the reeonds available

si gare rodeuating sagdaie wat jeusise « reeveetila description
enabling gowmmsant tpleyess to Leste the requested material, but th

identiticetion raqairesint mst aos bs used as 2 methed for withholding.

Seccenabia kosoves rules can be eiapted stating the tine ad place recants

chell te evefiabis - ~ presumbly during regular verking tours i25 the Joestion

viare the veorde exe stored oo used -- and the secouds search or copyicg

toss +to be clarged ce regeired byey peenent lew (5 BeSvls 4D}.

sunenction (e) containe 8 apecifte seundy for my inpcoper withholding
e2 agency recovde by granting the United States District Courts jurisdistian

con ‘be Hled in ths Uintrict where the cceglainant resides, has bia place

ae tesiswes or views the agency recovds ara situated.

wa precestings oxy to be ds neve so that ths court eon consider the

pecpcisty of the withholding instead of being vestrleted to judicin2 sanction

of sgemey dizareticn, and the burden of proof ts placed wen the ayemy whieh

ty tee ealy yarsy able to justitytha withholding. A private cltinon cennot

we will net mow the reasons for ties agumey attion.

‘tee court ta enthorined te expadite actions unter Subseetton (2) “ta

Se AY Se Sten yet el hops aa
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gencermad to howd acagss tp oSftalal recoils if tke recuws are not bald
comidemtial for gated omse found, Subsection (2) of 3. 1140 extadlismes

so» Taste principle of s yuniie xecons lev ty mixing tte records available
to any pacwen. a

che percens sequasting recente must proriie a vsasonable description
cxabling goverszent explayees ty lecate the voguested material, bit the
identificetion reqninesiat mst not be used ssa mithed fox withholding.

Beasenabla seamed rales eat be adopted stating the tine and pines zecerds

cball te evaiishte - - presumably during regnlar vorking Sours in the locstioa

fous to ts charged as veut fumen 3lay(3 U.S.C. 140).
Suimection fe) comteing a spendfie remedy for any beeper withholding

3? sgenay vocoris by granting ths United States District Couvta jurisdiction

a? bosiness ar vhere the agomey recomis sxe situated. |

tos proseadings sre to ba ds nove so that the evar ean consider. the

yecpctoty of the withholding instead of being restricted to julicial sanction

of ageusy discretion, and the burden of grat’ is placed upon tae egeney which

19 si only party able to justify tha vithhelding. A pelvats citiscen cannot

be askedto prove tzxt aa agoney kas withheld information improperly became

ne will not imow the reasons fox the agency action. |

te ccacrh 10 mrtherlsed t0 expelite dation under Binesction (a) “Li

cvery vay", ant the court neriew prdcntuie well Ys eyweted $0 sur ne
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an influence against the initial wrong?el withnolilng instead of siding

suostantially to cromied court dockets,

> Ps \ i ‘
Subsection (2) -- The subsection requires that a reeomd, open to public

inspection, be kept af all final votes of miiti-teaded agenciss. Lractices

ar the many regulatory, ad judicatery and administrative agencies vary in

this regal. The subsection would require uniform puolic access to the

records of official votes unless the Larter mist be withheld for nationel

security or other reasons spelied out in the Pollowine section.

Subsection fe) -- All of the preceding substetions af S. LIC -- requirements

for publication of procedural matters and Por diselosure of opsresing procedures,

provisions fer court review and Yer publie access to votes -- are modified ty ©

the exemptions 2roa diselesuze specified in Subsection (e). They sre:

l. Matters svecificelly required by Executive order to ba Kept secret

in the interest of the mtional defense or foreign policy. ‘he language - |

beth limits the preset vague phrase, "In the public interest", and gives | |

the ares a? necessary sterecy a more preeise definition. The pornission es

withhold goverment records "in the public interest” 1s undefinable. In | .

fact, the Department of Justice left it up to each agency to deternine whet j

would be withheld weler the blanket term "public interes”. BY to

goverment employee, no matter at what level, believes that the “publie

interest" would be served by disclosure of his ?ailures or wrengdolnga,

but citizens both in and ous of governnent can agree to restrictions 7 oe i

om categories of information which the President has determined must te | |
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dept svexres to protect tha national Gafense er to advance foreign policy.

Other catagories of legithmstely-vithneld iaforwatian whieh bed becn protected

by the “public interest" sesteistien -- or by no legal restrictica at all --

vould be protested by Jeter exmphtons in B. 1260.

2. sesttarn related solely to the intars) perscnmel rules ext prastioes
ef any sgency. oparebing vulse, guiialives enll memuale of procedure for govern-

exsmpiion, but i$ would mot caver al “eetters of interne) manegezent” such as

cublis sesesa to specific goverment receris. These would net be modified

confidentiality of infomation obtained by the govermeect tiwewsgh qasetlemnnires -

or through natarial sulmitied $s yooesdures suck 2s ths medixtion of lsber-

nanagennt controversies. 26/ TS protests such msterial if it woold ast

custamrily ce mate pudlie by tha sereon Trou when it was obtained by the

covernsens. ‘oe exeyiion vould inclaie besinees sales statistics, inventerias,

cmatomy liste, weafartaring processes, und negotiation positions or requires

in the ease of labar-nenazenant wedistions. 1% would inelude tixfommstion

ous tvosarlly subject to tie dectar-pationt, Lewyer-sliens oe Lanier -bers>

vetvileges soak aa techaieal ex Pinenelal data subaitted by un applicant to a
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5. Inter-agency ar intra-agency memorandums or letters which would

not be availabis vy law to a privute party in litigation with the agency.

Agency witnesses argued that a full ami frank exchange of opinions world be

impossible if al) internal conmuni cations were mada puvlie. They eontanded

that actvice from stafr esoistents ;-- frem & counsel to an ayency beed, for ;

exspls _- yould not be completely frank if they vere forced to “operste in@

Zighbowl.” This materiel ard all other “hatter: of internal nanagevent” ean be

withheld under the present lev. To protect information necessary Por efficient

foverment operation without permitting indiseriminste acministrative secrecy,

e
t
 

er
e 

a
y

5. 1260 exempts frou digclosure material “which woold not te available by lev

to a private perty in litigation with the agensy.” Thus, any interns? memoramdiums

whieh would moreally be diseloeed through the discovery prowess in a legel

proceeding would be avaiisdis to the general puplic. Tha ésfinitien relies <n

6
5
)
 
o
o
n
 
0
 
S
t
r
e
n
p
e
m
q
p
e
n
s

S
a
b
e
n
a
 
s
e
e
 
k
e
s
h
 

H
i
v
e
 

1
8
 
S
N
e
 

y
o
e
w

a body of case ley already in deing acd which wil grow in the futare.

5. verseanel snd medical files and sixtlar Piles the disaleeure cf which

would constitute ea clearly umerrentedinvasion of personal privacy. Suh

agencies 2s the Veteruns Atinistretion, Departwant of Health, Edveation and

Welture, Gelective Services and Bureau of Prisons have great quantities of files

containing intinate details about millions ef citizens. Confidentialityof

these recoréa bes vesn gaintained by agency regulation bat without statutory

n
e

 
S
e

 
e
e
n

euttority. 1I/ _ general exemption for the estegory of information is mich more |

preetical than separate statutes protecting each type of personal record. Ths 3

Limitation of 8 "clearly envarranted invasion af parponal privacy” provides a |

proper balances between tha protection of an individual's rise of peiweay snl

the preservation of the public's right te goverment information. The exeaytion

loa ioteded to dover detailed governaent records on an individual whieh onn he :
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idemtified an epplying bo thet imifviéral ani not the ferte somrerning ta

ome of 2 pemeion or bene?1t op ths eeepilation of a tertifiel etatictioal

spiincsiniies £70k pierwientl, became,

7. Tmestigatory fLise compiled far lav enforemnms prrpoess eeezt

be tte @rtent ewalladlie by l4w to @ privete party. This wregticn covers

amterial prepared ky govermnan’ agensies to procecute persems Boeused of

goverument'e came in egurt, epi an unites delay in diselosurs eculd bern the

Gefentant’s case. Time, the investigatory files ean be withimli auy te

the extent thet prefucticn cf tlm infersstion vould aot be required by tee

“ules ef Ciscovery er cthey applicable lav.

&. Wmettere cootained tn er related to exezinstion, Qaecstiog, &

condition swperts prepared by, on behalf of”, or far the use of ay acy

peopemst> le for the regulation or eupervision of financial institaticas.

se exemption is designed te iasure the security ani integrity of °

“~iryeaneiel inetitutions, for the sensitive dotails collected vy govercarst

ageuetee vhich vegulate thase tastitutions coul4, if indivzorimiaately

Ciscleesd,esuse great ure.

9. Geelogice) end gsophyaica) tnformetion and ¢ate (inelading mage)

concameing wells. ‘This eutagery wes edded after vitmcses testified that

guelegies) maps beset cn explorations by private at] caspanise vere not

covers’ by the “urede secrets” provisions ef prveent lave. Detedls af of)

ond ges findlage gust be Filed with Poderal agencies by eoupanies whic? want

to lense goverm=umt-qmed lant, end qurvent regulations of ww .—- —

Managuments prohibit @leclesure ef times details aly if the disaleswe ‘vam
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be prejudicial to the interests. of the Government" (43 GPR Part 2). Wicreases

contendad that diselosure ef the selemice reyorts and otter aioracons “insite

of cil ecupaniecs wenld sive specwlaters an unvai> advomtaga over te emmneniee

whieh spent millions ao? dollars in sxploration.

Subesetion (ft) -- The purpose of this subsection is te mux: it clesr

peyond doubt that ell the saterisls of goverment ace to be svaileoie to ares

public unless spscitically exempt from disclosure oy the provicians of

Subsection (2) so Limitations eon ied out in earlier Subsections. and

Subsection (7) restates the fact that a lev controlling pablic pceessa 59

corermsent information hes avzolutely no effect upon Congressional acces:

to infornation. Mesibecs of the Commresa haves ali of the finicss of necers

: >) “ . . é MA? 7 a ee

varanteed to “any person” by S. 1150, and the Congress nae aliistonal tins

g
n

o? access to 222 goverment information which it dese negegsary tO nerity it
rt

12/
ita Punetions. -—~

Subseetion {2} -- Tris Subsection defines “private party" as any yarty

othsr than an egency. The term is not defined eisevhere in the Alminiecr:tive

Peccadure Act to be amanded by 8. 1160 snd is used in Subseotion (5) of te

bill cnly to signify a private perbty whe cennot te adversely =fYeated by an

gency order, opinion, ete, that has not been indoxad or asd availabts.

Subsection {hn} -- A delay of one year in the effective date af the

Fedarel Puolto keceeds Law ls designed to give agencies snpls time to

conform their prastices to tha new law.
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IV - CONCLUSION

4

A damoerstic society requires an informed, intellizent electorate r

and she intelligence of the electorate varies as the quantity ard quality -

or ite information varies. A danger signal to our democratic society in

the United States is the fact that such a political truism needs repeating.

And repeated it is, in textbooks and classrooms, in newspapers snd brosticasts-

The mepetition is mecesyary because tha idesis of our demceresic acelety

heve outpaced the machinery which makes that scclety work. The needa ar

the electorate have ontpaced the laws which guarentee pudlic neras2 to the

Pacts in government. In the time it takes for ome generation to grow up

end prepare to join she councils of govermmant -- frog 1946-1966 .- the lew 4

which vas designed to provide public information wbout goverment activities |

kes become the government's major shield of secrecy. |

3. 1150 will correct this iniquity. I+ prevides the necessary ssthinery

to assure the quantity end quality of government information necessary to

an informed electorats,
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FOR IMMEDIATE RELEASE 
Fully, 1988

Office of the White House Press Secretary

(San Antonio, Texas)

Sd“ee _—— FT

THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

UPON SIGNING §, 1160

The measure I sign today, S. 1160, revises Section 3 of the Administrative

Procedure Act to provide guidelines for the public availability of the records

of Federal departments and agencies.

This legislation springs from one of our most essential principles: a

democracy works best when the people have all the information that the

security of the nation permits. No one should be able to pull curtains of

secrecy around decisions which can be revealed without injury to the

public interest. , s

At the same time, the welfare of the Nation or the rights of infividuals may

require that some documents not be made available. As long as threats to

peace exist, for example, there must be military secrets. A citizen must

be able in confidence to complain to his g vernment and to provide information ,

just as he is -- and shouid be -- free to confide in the press without fear of

reprisal or of being required to reveal or discuss his sources.

Fairness to individuals also requires that information accumulated in personnel

files be protected from disclosure, Officials within government must be able

to communicate with one another fully and frankly without publicity. They

cannot operate effectively if required to disclose information prematurely or to

make public investigative files and internal instructions that guide them in

arrriving at their decisions.

I know that the sponsors of this bill recognize these important interests and

intend to provide for both the need of the public for access to information and

the need of government to protect certain categories of information. Both

are vital to the welfare of our people. Moreover, this bill in no way impairs

the President's power under our Constitution to provide for confidentiality

when the national interest so requires. There are some who have expressed

concern that the language of this bill will be construed in such a way as to

impair government operations. I do not share this concern.

I have always believed that freedom of information is so vital that only the

national security, not the desire of public officials or private citizens, should

determine when it must be restricted.

I am hopeful that the needs I have mentioned can be served by a constructive

approach to the wording and spirit and legislative history of this measure.

I am instructing every official in this Administration to cooperate to this end

and to make information available to the full extent consistent withindividual.__.__

privacy and with the national interest.

I signed this measure with a deep sense of pride that the United States is an

open society in which the people's-right_to know is cherished and guarded.

# # tt

COPY LBU L | BRARY


