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Docxdlebug Defe
Claim 72 Trial Errors

Defensee™ attorneys for Leo A.
UEBauer and Silas M. Newton,
Denver oil promoters found guilty
last Dec. 29 of confidence game
and conspiracy to commit con-
fidence game, filed a 14-page mo-

|tion asking for a new trial in

Denver district court Thursday.

Newton and :GeBauer face
prison terms of up to 30 years
from their conviction of bilking
Herman A. Flader out of $250,000
through the purchase of part in-
terest in three ‘‘doodlebug’’ ma-
chines which were alleged .to be

z|able to locate oil beneath the sur-
|face of the earth.

The motion filed by the father-
on defense team of Isaac and

Gerald Mellman and Theodore

Epstein charges Judge Frank E.
Hickey with 72 points of error
during the nearly two-month-long
trial late last year.

OTHER ERRORS CHARGED

Defense attorneys charge Judge
Hickey erred in allowing 34 ex-
hibits of checks, agreements and
letters to be admitted into evi-
dence.

An error was also charged for
the judge’s refusal to dismiss the
information by reason that it was
filed more than three years after
the commission of the alleged of-
fenses and that the statute of
limitations had expired.

An error was charged in deny-
ing the defense a bill of particu-
lars and in overruling a defense

fD ndants
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mot1on to dismiss the charges on
grounds that two terms of court
had elapsed from the date of fil-
ing the information before the de-
fendants were brought to trial.

The defense charged Judge
Hickey should not have allowed
District Attorney Bert M. Keating
and Edward Lehman, one of his
deputies who prosecuted the case,
to amend the information after the
trial got under way. The motion
charges the court allowed the dis-
trict attorney to ask leading ques-
tions during Flader’s testimony,
over the objections of the defense
lawyers. |

Ben Garcia, Denver handwrit-
ing expert, was endorsed as a
state witness midway through the
trial to testify regarding a con-
tract which bore Flader's signa-
ture. The state had charged the
signature was forged. The mo-
tion charges Garcia’s endorse-
ment as a witness was in error on
grounds that his testimony was
immaterial, incompetent and ir-
relevant.

The defense attorneys charged
the court erred in allowing Thor
Severson, Denver Post staff
writer, to testify during rebuttal
as to a picture showing Newton
holding a doodlebug machine, par-
tially hidden behind a magazine.
They charged Severson’s testi-
mony was an attempt to impeach
Newton and that the impeachment

was immaterial and }ugw eju-|

dicial to the jury.. -
INSTRUCTIONS CHALLENGED
Midway through -the trial, the

; court was recessed for one week
when GeBauer was hospitalized|:

for hemorrhaging ulcers.

" The motion charges Judgel|

Hickey erred when he instructed
the jury for the recess and sug-
gested they had - already read
about GeBauer’s illness in news-
papers. This instruction, the de-
fense charged, was directly oppo-

site the court’s earlier instruction|.

at the ‘opening of the trial not to
discuss the case or read about it
in the newspapers.

The Mellmans , and Epstein
charge the court erred -in not

granting a motion for a directed|,

verdict at the conclusion of the
state’s case on the grounds the
people’s evidence had not dis-
closed the commission of the of-
fenses charged in the information.

JUDGE’S ACTION HIT

Other points of error contained
in the motion allege Judge Hickey
should not have given the jury of
13 instructions presented by the
district attorney before they start-
ed their deliberations, and should
have included eight instructions
suggested by the defense.

After GeBauer was released
from the hospital and the trial re-
sumed, he again became ill and
was confined for several days to
his hotel room. At this time he
signed a waiver of his constitu-
tional right to face his accuser so
that the trial could continue in his
absence.

The final point of error brought
out in the motion alleges that the
court should not have permitted
the trial to proceed without Ge-
Bauer’s presence and the accept-

ling of the waiver was improper
and unconstitutional.
signed the waiver on advice of the
Mellmans.

Judge Hickey said he would rule
on the motion within a month,
after he has had time to study it.
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STATE (F COLRADO ) IN THE DISTRICT COURT
) ss. Second Judicial District
City and County of Denver ) No. L0891 Div. 7

THE PEOPLE CF THE STATE OF COL®RADO,

Vs,

)

)

) MOTION F(R A NEW TRIAL.
LEO A. GeBAUER and S. M. NEWTON, g
)

Defendants.

Comes now the defendant, S. M. Newton, above named, by his
attorney, Theodore Epstein, and respectfully petitions this Honorable Court
for an order vacating the verdict of the Jury heretofore returned on, to-wit:
the 29th day of December, 1953, and to grant him a new trial herein.

AND AS GROUNDS AND REASONS THEREF(RE, states and shows unto the
Court:

1.

That the verdict of the jury is contrary to the evidence.
2,

That the verdict of the jury is contrary to the law.
3.

That the verdict of the jury is contrary to the law and the
evidence,

L.

That the Court erred in not granting and sustaining the motion of
the defendant to quash the Information herein and each Count thereof for
the reason that each Count of said Information was duplicitous in that each
Count contained allegations charging more than one substantive offense.

e

That the Court erred in not requiring the District Attorney to
Separately state the various charges contained in each Count of said Infor-
mation.

6'

That the Court erred in not quashing and dismissing the Information

and each Count thereof for the reason that it appeared on the face théreof



that the said Information was filed more than three years after the

commission of the alleged offenses therein charged and after the running

of the Statute of Limitations as to each of the charges therein referred to.
Te

That the Court erred in denying this defendant's Motion for a Bill
of Particulars.

8.

That the Court erred in overruling and denying defendant's Motion
to Dismiss the Information and each Count thereof for the reason that more
than two terms of Court had elapsed from the date of the filing of the
Information, not including the term of Court during which said Information
was filed and before said defendant was brought to trial,

D

That the Court erred in not sustaining the challenge for cause

interposed by the defendant as to the juror, Mrs. Florence Hansen,
10.

That the Court erred in permitting the District Attorney to
amend the Information and each Count thereof by inserting the words
"Flader Industries, Inc., a Colorado corporation, also doing business as
the Flader Land Company" in place of "Flader Land Company, a Colorado corpo-
ration", during the testimony of the witness, Flader, over the objection and
exception of the defendant.

11,

That the Court erred in permitting the witness, Flader, to testify
over the objection and exception of the defendant, as to matters that
occurred more than three years prior to November 25, 1952, the date of the
filing of the Information herein, for the reason that such testimony pre-
dated the beginning of the Statute of Limitations and was immaterial and
had no bearing on the issues herein.

12
That the Court erred in permitting the witness, Flader, to testify

over the objection and exception of the defendant as to conversations that

e



the witness had with the defendant, GeBauer, which conversations were not
had in the presence of this defendant.
13.

That the Court erred in permitting the District Attorney to pro-
pound leading questions to the witness, Flader, over the objection and
exception of this defendant, which leading questions were in part as follows;

(a) ™Did GeBauer ever tell you the value of the machine at any time"
which question was leading and in effect was the substance and essence of
the charge herein. g

(b) A leading question relative to defendant GeBauer's statement as ta
the use of the Exhibits A and F.

1.

That the Court erred in sustaining the objection of the District
Attorney to the question propounded to the witness, Flader, on cross-
examination relative to the treatments that were given to men and women by
use of the machine invented by the said Flader for health purposes.

15

That the Court erred in admitting into evidence over the objection
and exception of the defendant each of the exhibits set forth in this para=-
graph for the reason that each of said exhibits had no bearing upon the
issues herein and were not material as to this defendant and each was dated
and was delivered more than three years prior to the filing of the Infor-
mation herein,

(a) People's Exhibit 2, a check dated July 21, 1949 to the Newton
0il Co.

(b) People's Exhibit U, a check dated August 19, 1949 to the Newton
0il Co.

(c) People's Exhibit Y, a check dated October 27, 1949 to the Newton
0il Co.

(d) People's Exhibit X, a check dated October 26, 1949 to the Newton
0il Co.

(e) People's Exhibit Z, dated October 27, 19L9.

(f) People's Exhibits Al, Bl, Cl and D1, each being checks to Newton
0il Co.

-



(g) Peopleis Exhibit El dated November 17, 19L9.

(h) Peopleis Exhibits S and T, purporting to be agreements signed
July 22, 1949 and Cctober 27, 19L9 respectively.

(1) People's Exhibit W, an agreement dated August 20, 1949.
16.

That the Court erred in admitting into evidence over the object-
ion and exception of this defendant, People's Exhibit R, a letter of the
Newton 0il Co. which was accepted and witnessed by the defendant GeBauer and
the witness, Flader, and which was dated July 19, 1949, more than three years
prior to the date of ihe filing of the Information herein.

17.

The Court erred in admitting into evidence over the objection and
exception of the defendant each of the exhibits set forth in this paragraph
for the reason that each of said exhibits had no bearing on the issues herein
and were not material or competent and each was dated and involved matters
that occurred more than three years prior to the date of the filing of the
Information herein:

(a) People's Exhibit H, an agreement dated July 1L, 19L9.

(b) People's Exhibit J, a check dated July 27, 1949.

(c) Peorle's Exhibit K, a check dated August 29, 1949.

(d) People's Exhibit L, a check dated November 2, 19L9.

(e) People's Exhibit M, a check dated November 23, 19L9.
18.

The Court erred in admitting into evidence over the objection and
exception of the defendant each of the exhibits set forth in this paragraph
for the reason that each of said exhibits had no bearing on the issues
herein and were not related in any way to the charge in the Information or
either of the Counts thereof and further were not material in any way as to
this defendant.

(a) People's Exhibits N, O and P.

(b) People's Exhibit Gl, a letter from Newton 0il Co. to the witness,
Flader. '

(¢) People's Exhibit H1, J1, K1, L1, M1 and N1, each being a check to
=



the Newton 0il Co. and represented dealings between the said
Newton Oil Co. and the witness, Flader.

(d) People's Exhibit F1, a check to the Newton Oil Co. dated November
29; l9h9b

(e) People's Exhibit Ol.
19,

That the Court erred in admitting into evidence over the objection
and exception of this defendant People's Exhibit R1, a group of checks, which
checks were paid out by the witness, Flader, and were an outgrowth of the
result of his attempt to drill oil wells, and included among other things
checks paid for the payroll &f the said witness, Flader.

20.

That the Court erred in sustaining the objection of the District
Attorney to the question directed to the witness, Huey, on cross-examination
regarding a conversation that the said witness had with one, West, said
objection being that testimony of said conversation was hear-say.

21,

That the Court erred in permitting the District Attorney to
question the witness, Meredith, on re-direct examination regarding a
machine known to find oil in place, which examination was over the objection
and exception of this defendant and if material should have been part of the
direct examination.

22,

That the Court erred in refusing to order the witness, Huey, to
present and submit for consideration to the defendant's counsel, papers
examined by the witness, Huey, during the course of his testimony.

23.

That the Court erred in admitting into evidence over the objection
and exception of defendant, People's Exhibit P-1, a letter addressed to the
Newton O0il Co. for the reason that said exhibit was not material, or
relevant to the issues and was not competent, relevant or material as to this

defendant.
-



2k,

That the Court erred in admitting into evidence People's Exhibit
Ul over the objection and exdéeption of this defendant, being an accounting
to the witness, Huey, for the reason that said Exhibit was immaterial to the
issues herein and constituted matters that occurred in the years 1947 and
1948 and had no bearing on the issues herein and was immaterial, incompetent
and irrelevant as to this defendant.

255

That the Court erred in permitting the People to endorse during
the course of the trial the name of the witness, Ben Garcia, and to call
the said Garcia as a witness on behalf of the People and to question said
witness as to People's Exhibit H and defendant's Exhibit 6 for the reason
that said testimony was immaterial and incompetent and irrelevant as to the
issues in the case and that said testimony was improper at the time it was
presented, and the Court erred in permitting the District Attorney to
question the witness, Garcia, as to People's Exhibit Wl, all of which was
done over the objection and exception of this defendant.

26.

That the Court erred in sustaining the objection of the People to
the defendant's offer of proof relative to defendant's Exhibit 39, being
the machine allegedly used by Flader for health purposes, which offer was
made in chambers and out of the presence of the jury and which offer was
renewed from time to time by this defendant.

27.

That the Court erred in sustaining an objection of the People to a
question directed to the witness, Osborn, regarding what defendant GeBauer
said to him regarding the machine used by said defendant, GeBauer.

28,

That the Court erred in sustaining the objection of the People to
a question directed to the witness, Bryce Morris, on re-direct examination
as to what Flader had said to the witness regarding his (Flader's) machine,

as to whether or not said machine worked on electrical current.
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29,

That the Court erred in sustaining the objection of the People to
questions directed to the witness, Jacobson, relating to conversations he
had with defendant GeBauer regarding the use of his (GeBauer's) machine,

30. |

That the Court erred in sustaining the objection of the People to
a question directed to the witness, Jacobson, as to whether or not defendant,
Newton, had made any suggestions for improvements to the defendant, GeBauer,
relative to the machine which was being used for the witness, Flader,

31

That the Court erred in permitting the People over the objection
and exception of the defendant to question the witness, Jacobson, on cross-
examination as to whether or not Northern Petroleum Co. used the defendant,
GeBauer's survey for the reason that this was not part of the direct examin-
ation and was not material to the issues herein and was not relevant, com-
petent or material as to the defendant.

32.

That the Court erred in permitting the People to question the
witness, Jacobson, on cross-examination over the objection and exception of
this defendant, as to the principle or the operation of the seismograph for
the reason that this was not gone into on direct examination and was not
material to the issues herein and not relevant, competent or material as to
this defendant.

33.

That the Court erred in permitting the People to question the
witness, Jacobson, over the objection and exception of this defendant as to
what was done with his $1,500.00 deposit for the Newhall project for the
reason that it was not gone into on direct examination and was not proper
cross-examination, was not relevant, competent or material to the issues
herein and not relevant, competent or material as to this defendant.

3L,
That the Court erred in sustaining the objection of the People to
-



the question directed to this defendant on direct examination as to
whether or not the Newton Oil Co. had performed all that was to be done by
them pursuant to the provisions of Exhibit S.

35.

That the Court erred in sustaining the objection of the People to
the queétion directed to this defendant, on direct examination as to what
defendant, GeBauer, informed him as to his (GeBauer's) machine,

36.

That the Court erred in permitting the People over the objection
and exception of this defendant to question this defendant, on cross-
examination regarding a pleading filed in the case of Petco Corporation vs.
the Newton 0il Co., a statement allegedly made by this defendant for the
reason that the reference to said pleading was not competent nor proper or
material herein and was contrary to law.

37.

That the Court erred in permitting the People over the objection
and exception of this defendant to question the witness, Severson, on
rebuttal as to the picture, Exhibit D2 in an attempt to impeach this defend-
ant, which impeachment was on an immaterial point and highly prejudicial and
the Court's remarks as to antennaes appearing on Exhibit-DZ was highly pre-
judicial to this defendant.

38.

That the Court erred in permitting the People over the objection
and exception of the defendant to question the witness, George Bannister,
on rebuttal as to whether or not defendant GeBauer told the witness that
Flader or anyone else owns part of Wreco Company.

39.

That the Court erred in admitting into evidence over the object-
ion and exception of this defendant, People's Exhibit K2 for the reason that
it was not material and had nothing to do with the issues of this case and

was not material, relevant or competent to this defendant.
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Lo,

That the Court erred in permitting the witness, Bannister, to
be questioned on rebuttal over the objection and exception of this defend-
ant as to how much material was sold and how much business was done by the
Wreco operation.

Ll1.

That the Court erred in permitting the witness, Flader, to be
questioned on rebuttal over the objection and exception of this defendant
as to what the $L,000.00 that he paid was for, whether it was for a
Mayfield or a Mansfield machine for the reason that such testimony, if
material and competent should have been presented on the case in chief by
the People and was not proper rebuttal testimony.

L2,

That the Court erred in permitting the People to question the
witness, Flader, on rebuttal over the objection and exception of defendant
as to what interest he had in the first Mojave Desert project and whether
or not he had any conversation with this defendant, relative to said
project, which testimony if relevant and competent and material should have
been presented as part of the case in chief by the People.

L3.

That the Court erred in rejecting upon objection by the People
the offer of proof made by this defendant as to the antennas in evidence
fitting Exhibit 39, the machine identified as that being used by the
witness, Flader, for his health cures and which exhibit the Court had
refused admittance into evidence.

Lk,

That the Court erred, when continuing the cause for defendant
GeBauer's illness, in suggesting to the jury that they had read about A
(said defendant's illness) thus negativing any instructions the Court gave
to the jury not to read about the cause.

LS.

That the Court erred in overruling and denying the motion for a

G



directed verdict as to the Information herein and each Count thereof inter-
posed by this defendant at the close of the People's case for the reason
that the evidence did not disclose the commission of the offenses charged in
the Information or in either Count thereof.

L6,

That the Court erred in denying and overruling the motion of the
defendant interposed at the close of the evidence for the People that the
People be required to elect which part of each Count they would rely on,
whether or not they would rely upon the charge that the defendants did
obtain money, etc. by use of the confidence game or that the defendants
attempted to obtain money, etc. by means and use of the confidence game.

L7.

That the Court erred in overruling and denying the motion for a
directed verdict as to the Information herein and each Count thereof inter-
posed at the close of all of the evidence by this defendant for the reason
that the evidence did not disclose the commission of the offenses charged
in the Information or in either Count thereof,

L8.

That the Court erred in denying and overruling the motion of the
defendant interposed at the close of all of the evidence that the People be
required to elect which part of each Count they would rely on, whether or
not they would rely upon the charge that the defendants did obtain money,
etc., by use of the confidence game or that the defendants attempted to obtain
money, etc. by means and use of the confidence game.

L9.

That the Court erred in giving Instruction No. 8 over the objection
and exception of this defendant for the reason that it was not a proper
definition of the crime of confidence game.

50.

The Court . srred in giving over the objection and exception of this
defendant Instruction No, 9 for the reason that it did not state a proper
rule of law as to the charge of confidence game.

w) O



51,

That the Court erred in giving Instruction No. 10 over the
objection and exception of this defendant for the reason that it referred
to two or more persons involved in a conspiracy, giving an intimation to the
jury that more than these two defendants may have been involved in any con-
spiracy alleged by the People.

52,

That the Court erred in giving Instruction No. 11 over the object-
ion and exception of this defendant for the reason that it does not state
a correct rule of law and does not state a proper rule of guidance for the
jury under the allegations of the Information herein and each Count thereof.

53.

That the Court erred in giving Instruction No. 12 over the object-
ion and exception of this defendant for the reason that this instruction
did not state a proper rule of law under the allegations of the Information
herein and each Count thereof.

5L,

The Court erred in giving Instruction No. 13 over the objection and
exception of this defendant because it allowed the jury to speculate as to
the dates involved and permitted the jury to find the defendant guilty of
any of the acts done more than three years prior to the filing of the
Information herein.

55.

That the Court erred in giving Instruction No. 16 over the
objection and exception of this defendant for the reason that it permitted
the jury to find the defendants guilty if money was obtained either from
H. A. Flader or from the Flader Industries, Inc., a corporation doing
business as Flader Land Company and for the further reason that said
Instruction does not state a proper rule of law and did not set out a
proper guide for the jury and for the further reason that the jury under
this instruction could speculate or find that one defendant obtained money
from one complainant and the other defendant from the other complainant.

) )



56.

That the Court erred in giving Instruction No. 17 for the reasons

set forth in paragraph 55 of this Motion.
57

That the Court erred in giving Instruction No. 18, over the
objection and exception of this defendant, relating to a definition of
conspiracy for the reason that it is not a proper definition of conspiracy
insofar as it related to the facts herein and for the further reason that it
relates to two or more conspiring and gave an improper impression to the jury
as to the facts.

58,

That the Court erred in giving Instruction No. 19 over the object-
ion and exception of this defendant for the reason that it could have no
application of the facts herein and for the reason that it related to one
being guilty of conspiracy who comes into the conspiracy after said con-
spiracy is commenced and that under the evidence herein if there was any
conspiracy whatsoever there was a conspiracy only of the two defendants named
in the Information and it could have no application to any of the facts herein.

59.

That the Court erred in giving Instruction No. 20 over the
objection and exception of this defendant relating to the crime of con-
spiracy for the reason that it did not state a proper rule of law under the
facts herein.

60,

That the Court erred in giving Instruction No. 21 over the
objection and exception of this defendant for the reason that it did not
state a proper rule for the guidance of the jury as to conspiracy in
relation to the facts herein.

61,

That the Court erred in giving Instruction No. 23 over the
objection and exception of this defendant relating to circumstantial
evidence for the reason that it was not a proper definition of circum-~
stantial evidence and did not contain a proper rule to govern the jury in

-



applying any circumstantial evidence to the facts herein.
62,

The Court erred in refusing to give defendant's tendered
Instruction No. 1.

63.

The Court erred in refusing to give defendant's tendered
Instruction No. 2. |

6L

The Court erred in refusing to give defendant's tendered
Instruction No. 3.

65.

The Court erred in refusing to give defendant's tendered
Instruction No. L.

66.

The Court erred in refusing to give defendant's tendered
Instruction No. 5.

67.

The Court erred in refusing to give defendant's tendered
Instruction No. 6.

68.

The Court erred in refusing to give defendant's tendered
Instruction No. 7.

69.

The Court erred in refusing to give defendant's tendered
Instruction No. 8.

70.

That the Court erred in permitting the District Attorney in his
closing rebuttal argument to tell the jury as to what counsel for defendan£
GeBauer, had stated to the jury what the evidence on behalf of the said
defendant would show and to comment on the testimony of the witness,
Jacobson, to show that the testimony of the witness, Jacobson, was contrary
to the statements of counsel.

il
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11,

That the Court erred in permitting over the objection and
exception of this defendant any testimony relating to Exhibit 54 for the
reason that said exhibit having been admitted into evidence was consider-
ably damaged thereafter and prior to any examinations made by the witness,
Meredith.

72,

That the Court erred in permitting the trial to proceed without
the presence of the defendant, GeBauer, over the objection and exception
of this deféndant for the reason that this was greatly prejudicial to the
rights of this defendant.

WHEREFRE, defendant respectfully prays that the verdict of the
Jury heretofore returned on, to-wit: the 29th day of December, 1953, be
vacated and set aside and that he have such other and further relief as to

this Court may seem meet and proper.

Respectfully submitted,

Theodore Epstein
828 Symes Building
Denver, Colorado

Attorney for Defendant, S. M. Newton



